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CAP and e-commerce: are quality schemes protected?

EU agri-food products protected by quality schemes such as geographical indications can face
counterfeiting and usurpations in third countries, resulting in significant economic losses for EU

producers (European Commission, 2021). The same can happen in the other direction, and with the

expansion of e-commerce platforms, these market dynamics have found new avenues to occur. The
reform post-2022 of the CAP’s Common Market Organisation has extended the protection of quality
schemes’ intellectual property (IP) rights to e-commerce platforms. However, how will this reform be
enforced to protect both EU and non-EU producers? Will it establish a level playing field that also
protects non-EU quality schemes directly registered in the EU, and those included in the association

agreements signed with non-EU countries?
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1. Introduction

The rise of widespread internet connectivity corresponds with the increasing digitalisation of the agri-
food system, including trade. The COVID-19 pandemic simply accelerated it. According to a report
focused on food and beverage e-commerce from the Business Research Company! (2022), world
sales of food products via e-commerce from 2021 to 2022 will increase by approximately USD 10
billion.

In view of this growing digital market at global level, the protection of agri-food quality schemes from
fraudulent practices and law infringements becomes a complex matter. Some examples of quality
schemes are protected geographical indications (PGI), protected designations of origin (PDO), or
traditional specialties guaranteed (TSG).

According to this study by EUIPO (2016) on the infringements of geographical indications for wine,
spirits, agricultural products, and foodstuffs in the EU, the value of Gl infringing products in the EU
was approximately € 4.3 billion in 2014, which approximately corresponds to 9.0 % of the EU Gl
product market.

The ultimate level of protection for these quality schemes will not only depend on the IP rights’ rules
and their enforcing control mechanisms in the EU, but also by the conditions set in the association
agreements with non-EU countries, and lastly, by the capacity of market actors and authorities inside
and outside the EU to understand, negotiate, meet, circumvent, enforce, and appeal to these
conditions.

The analysis addressed in this research for ARC2020’s CAP Strategic Plans project is divided in two
parts. Firstly, this article aims to make sense of, and anticipate the extent to which the EU mix of
regulations governing quality schemes, the recently agreed CAP’'s Common Market Organisation
requlation post-2022, and the proposal for a new Digital Services Act could establish an effective and
fair legal framework to exercise a protected trade of agricultural goods holding quality schemes in a
digital environment.

Secondly, the article focuses on the EU’s association agreements with third countries, specifically
Chile and Georgia, to understand the extent to which they already incorporate rules that safeguard
intellectual property (IP) rights in e-commerce with the EU market.

Henceforward, this policy analyses aims to answer the following questions:

1. How does the CAP reform post-2022 address the protection of agri-food quality schemes
products’ IP rights in e-commerce, together with other relevant EU directives?

2. To what extent are EU’s association agreements with Chile and Georgia ready to regulate
international e-commerce and safeguard the IP rights of agri-food quality schemes?

To answer our policy research question, we adopted a literature review and case-study approach.
Firstly, we analysed EU legislation and relevant evaluation studies to explore the current functioning
IP rights protection mechanisms across member states. Then, we dived into the specific realities of
quality schemes already traded globally. As wine is one of the most dynamic and illuminating
examples of agri-food produce traded via online platforms (see Box 1), we interviewed the respective
IP rights authorities from Chile and Georgia to acquire more in-depth information on the trade
specificities of this agri-food product on the e-commerce modality.

We selected these two countries because their association agreements with the EU already include
chapters on the three interlinked topics: a) Geographical Indications, b) IP rights, and ¢) E-commerce
provisions. Both IP authorities were contacted, via e-mail, a questionnaire was applied to assess their
understanding of the legislation, and they were further interviewed via phone calls and Zoom
meetings. They were approached between May and June 2022. Overall, the purpose was to

1 https://www.thebusinessresearchcompany.com/report/food-and-beverages-ecommerce-global-market-report
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understand how those IP authorities created a control system for enforcing IP rights for agri-food
quality schemes in the frame of their respective association agreements, considering online sales
channels as well.

Box 1: E-commerce platforms, new sales channel. The case of the French wine

E-commerce platforms constitute a new tool for increasing sales and market presence for
agricultural goods holding quality schemes. The “Evaluation support study on Geographical
Indications and Traditional Specialities Guaranteed protected in the EU” suggests that the
wine sector is the fastest-growing sector for agri-food quality schemes (European Commission,
2020). Just to mention, for the French wine sector, the report “Study on the marketing of wine
on the internet”, conducted by the “Comité National des Interprofessions des Vins a
appellation d'origine et a indication géographique (CNIV)” concluded that since 2017 the sales
of wine online increased on average 11% per year. In 2019, French wines holding either
geographical indications or protected designations sales on the internet represented 9 to 10 % of
total wines sales in France. Most of the wine under quality schemes sold online in e-commerce
platforms (55%), ranged between € 7,50 to € 40,00 per bottle. Another share of wine under quality
schemes sold online (10%) ranged between € 90,00 and € 200,00 per bottle (France AgriMer,
2020).

It is important to clarify that this article does not explore the issues and/or possible solutions
concerning the business transactions and/or pre-conditions (connectivity, marketing, storage,
inventory, distribution, investment-versus-profitability, etc.) of selling quality schemes products on an
e-commerce platform, and how these can benefit or negatively affect trade operators. It only focuses
on the control mechanisms for enforcing the rules protecting IP rights of agri-food quality schemes
once the goods are displayed and traded on such e-platforms.

2. CAP post-2022 and protection of quality schemes’ IP
rights

As part of the European Green Deal, the European Commission pledged to reform legislation to meet
the ambitions of the Farm to Fork and Biodiversity strategies, in light of environmental goals such as
pesticide reduction or increased organic farming, and socio-economic objectives, such as
strengthening the position of farmers and producer groups along value chains within the EU and/or in
foreign markets (European Commission, 2019). For supporting and raising awareness about this
objective, the EU has designed a special portal that includes a Business-to-Business (B2B) platform
to promote the entire EU-registered agri-food quality schemes? worldwide.

For instance, the Commission’s proposal to revise the EU regulation for quality schemes® was part of
the intention to promote fairer, authentic, high-quality food markets internationally, and ultimately
reinforce the position of agricultural producers and improve the rural economy (European
Commission, 2022). This legislative proposal, presented in March 2022 and still under negotiation,
gives prominence to the extension of IP rights protection mechanisms specifically in e-commerce. The
proposal draws attention to the importance of establishing a monitoring mechanism for agri-food
guality scheme IP rights on the marketplace, including the internet (Art. 32, 38, and 73).

In addition, this proposal envisages the simplification of procedures for third countries’ producer
groups that decide to register quality schemes and directly make them recognisable for the
Commission, and, consequently, to the whole EU single market. In this sense, it brings in more

2 https://europa.eu/more-than-food-uae/european-quality-schemes
3 https://agriculture.ec.europa.eu/farming/geographical-indications-and-quality-schemes_en
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inclusive legal provisions that accommodate the interests of two types of non-EU quality schemes: i.)
those registered directly by a foreign producer* with the EU after completing the registration at the
country of origin, and ii.) those mutually recognised via association agreements with the EU.

Besides this reform proposal, the already agreed legislations for the CAP reform post-2022 extend the
protection of quality schemes’ IP rights to e-commerce platforms in different amendments to the
previous regulations (Box 2). Even though this extension to e-commerce is a major milestone for IP
rights protection, monitoring is a second and critical implication. For monitoring IP rights of quality
schemes from non-EU countries in e-commerce, we must consider several technical challenges, such
as the existence of different types of quality schemes (see above). The EU Commission and the
European Union Intellectual Property Office (EUIPO)®> have conducted various assessments to
understand these challenges. Figure 1 provides a glimpse of the factors to consider for enforcing the
protection of agri-food quality schemes’ IP rights in e-commerce.

Box 2: Summary of key amendments of the CAP’s CMO Regulation 2021/2117 relevant for quality
schemes protection in e-commerce

Key amendments of the Common Market Organization regulation (EU) No 1308/2013:

v Art. 103. Confers IP rights protection on e-commerce as part of the internal market
(European Parliament, 2013); (European Parliament, 2021).

Key amendments of the regulation on gquality schemes for agricultural products and
foodstuffs (EU) No 1151/2012:

v' Art. 4. Confers agri-food quality scheme holders the right to implement marketing on e-
commerce within the internal market, especially with the objective to allow consumers to
identify quality schemes on products including e-commerce platforms as well.

Art. 13. Confers protection of e-commerce as part of the internal market.

Art. 27. Protects Gls against any direct or indirect commercial use on e-commerce platforms,
even when the use of an internet domain that might evoke a protected quality scheme.

v' Art. 32, 38, and 73. These articles foresee the task of monitoring, evaluating, and reporting
the quality schemes on the marketplaces (e-commerce as well) on behalf of EUIPO and
combating counterfeiting and fraudulent practices.

v' Art. 39. Extends controls in third countries as well as enables the accreditation of a control
body outside the Union. On the e-commerce level, the new agreement promotes control and
enforcement in the marketplace, namely e-commerce platforms, including third countries’
agricultural goods sold by e-commerce within the EU.

v' Art. 42. Complements the previous rights by assigning control authorities to every member
state that conducts regular controls of agri-food quality schemes on the marketplace at every
supply chain stage, including e-commerce platforms.

v/ Art. 69. Specifically deals with the protection of IP rights of traditional specialties guaranteed,
when those are sold by means of e-commerce.

v' This agreement brings the simplification of official control procedures in a form of a single set
of rules that also consider the IP rights associated with quality schemes (European
Commission, 2022).

4 See the Mexican Tequila direct registration case: https://www.tmdn.org/giview/gi/EUGI00000016163
5 https://euipo.europa.eu/ohimportal/en/web/guest/home
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Although these CAP amendments might have an impact on the conditions to be set in future
association agreements, their operationalisation depends on the enforcement mechanisms set up at
member states’ level and the terms and conditions already signed in existing agreements with third
countries. In other words, besides setting a broader EU framework, the impact of these CAP
amendments in terms of protecting non-EU quality schemes still depends on the member states’
monitoring mechanisms (see the Italian case study in Box 3), and the level of protection/enforcement
resulting from negotiations of association agreements.

Box 3: The monitoring of Italian quality schemes’ IP rights on e-commerce platforms

To our knowledge, ltaly is the only or among the few EU Member State that has created and owns
an IP rights monitoring system for protecting agri-food quality schemes in e-commerce platforms.
Due to the strong economic value of Italy’s 870 registered and protected quality schemes, the
control body has created its own monitoring and controlling mechanism in form of Memorandums of
Understanding (MoUs) (as a kind of ex-officio measure®) for protecting agri-food quality schemes’
IP rights on e-commerce platforms.

As the responsible entity, the Department of Central Inspectorate for Fraud Repression and
Quality  Protection of the Agri-food Products and Foodstuffs (ICQRF’)
(https://Iwww.politicheagricole.it) belonging to the Ministry of Agricultural, Food and Forestry
Policies (Ministero delle politiche agricole alimentari e forestali®) does the following:

a) Establishing cooperation mechanisms with major e-commerce platforms worldwide such as
Alibaba, Amazon, e-bay and more, to monitor counterfeiting agricultural goods that evoke
Italian quality schemes. For example, in 2020, ICQRF found 1,142 imitations in eight
different countries: seven within the EU, and one in Canada.

b) Once falsifications are detected, the ICQRF demands the application of ex-officio
measures in the respective countries where lItalian quality schemes were misused (ICQRF,
2020).

6 Ex officio measures are preventive administrative or judicial protection measures conceived at the member state authority
level. They are created by every member state since the EU regulations do not include specific sanction or regulation
procedures, at the neither national nor international level (EUIPO, 2017)

7 https://www.politicheagricole.it/flex/cm/pages/ServeBLOB.php/L/IT/IDPagina/394

8 https://iwww.politicheagricole.it
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Kl'here are no mechanisms to pre-check if thh
creation of a new name in the domain name
system (DNS) might result in an evocation or
potential infringement of an already
established agri-food quality scheme.

* The IP right protection level of quality
schemes' domain is weakened in the internet
domain because the Internet Corporation for
Assigned Names and Numbers (ICANN)
does not recognise quality schemes' DNS IP
rights in every country. On the other hand,
trademarks IP rights are stronger due to
contractual international arrangements (See
the WIPO Case No. DC0O2011-0026).

* An agri-food quality scheme domain can
result in duplicity, either in the same
geographic area or elsewhere.

Getting the domain right!

GVhen offering their goods online, common \
infringements were identified such as the
non-conformity of production rules and
labeling.

* There exist a diversity of specific
infringements depending on the type of
agricultural products holding the schemes,
whether it is a geographical indication, a
protected designation, or a traditional
specialty guaranteed. The most common is
the misuse of the protected name, etc.

*When selling in online environments, directly
or through intermediaries, producers need
training/tools to understand the types of
infringements and their implications.

Getting prepared to manage
the digital environment and

to deal with infringements
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Figure 1: Examples of challenges to enforce the protection of agri-food quality schemes IP rights in e-commerce

mP rights enforcing authorities exist, but do \
not manage to control and monitor all of the
protected quality schemes registered in the
EU and association agreements with
countries beyond the EU.

* Enforcing mechanisms are under the
responsibilities of, and operated by every
Member State, resulting in a diversity of
mechanisms in force across the EU single
market.

*There is a large number of trade operators
on the web and there exist diverse types of
e-commerce platforms. Moreover, e-
commerce platforms are constantly
emerging. Maintaining an overview of all
existent ones is difficult for stakeholders:
farmers, traders, and control authorities.

Ongoing monitoring of the
IP rights in a world wide

trade, including the EU

ﬁ\dministratively, infringements are typified \
differently across Member States, and
depending on the country, a distinct authority
deals with them (i. e., customs, committees,
control bodies, the RASFF system, etc.).

* There exist a few criminal offense types for
addressing infringements on quality
schemes.

« Ex officio measures are used to protect
quality schemes, but often they do not have
legal recognition. They are preventive
administrative or judicial protection measures
(EUIPO, 2017).

« A diversity of ex officio measures results in
difficulties in applying them in different
jurisdictions and in cross-border e-commerce
environments.

Solving infrigements
across Member States

Source: own elaboration based on Quality Schemes assessments from the EU Commission and EUIPO

(See list on references section)
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3. Can non-EU quality schemes be protected in EU e-
commerce via association agreements? The case of
Chilean and Georgian wine

For answering this question, we dig into two association agreements: namely Chile and Georgia.
Chile is an established agricultural exporter, whereas Georgia is a newly emerging country with an
interesting boutique portfolio of agricultural products. Wines holding quality schemes are the common
denominator product in both countries. Both have wine boards that support strategies for the
internationalisation of their wine. For the Chilean case, “Wines of Chile™ is a private marketing board
that promotes the quality and image of Chilean wine in the world, with several branch offices in six
countries, on three continents. Surprisingly, with Chile being the fourth largest worldwide exporter of
wine in 2021 (ITC, 2022), its board does not actively promote Chilean wine holding quality schemes.
On the other hand, Georgia possesses a marketing organization called “Wines of Georgia”1°, which
dynamically advertises Georgian wines with protected designations of origin. Through maps, the web
page shows the precise geographic location of the appellations of origin as well'1.

While the Chilean association agreement with the EU entered into force in 2003 (European
Commission, 2022), the Georgian entered into force more than a decade later, i.e., 2016 (European
Commission, 2022). Chile has submitted the recognition of wine originating from 33 different
geographical areas, thus wine coming from those regions holds a category of protected Gls
(European Commission, 2022). Georgia instead has mutually recognised 18 wines holding quality
schemes in the frame of the association agreement with the EU (European Commission, 2022). Up to
date, Georgia registered 19 appellations of origin and 19 geographical indications of different
agricultural products in the EU, including wine (Sakpatenti, 2022).

What are the e-commerce clauses agreed in these association agreements? What is the level of
protection of IP rights negotiated? How are those IP rights monitored in an online environment in the
EU markets’ jurisdiction? How does this work in practice? To answer those questions, Table 1
presents a brief comparison of the legal dispositions that the EU has agreed upon in every respective
association agreement.

To complete our desk research, we interviewed the IP rights authorities of Chile and Georgia. For the
former, we interviewed the International Affairs and Policy Department of the Chilean National
Institute of Industrial Property (Instituto Nacional de Propiedad Industrial - INAPI)12. The latter
was the Georgian Intellectual Property Centre (Sakpatenti)?s.

Both authorities provided a view of the developments of the mutually recognised quality schemes and
their performance on sales channels, including e-commerce platforms in the frame of intercontinental
relations.

9 https://www.winesofchile.org/en

10 https://winesgeorgia.com/

1 https://winesgeorgia.com/appellations/
12 https:/iwww.inapi.cl/

13 https://lwww.sakpatenti.gov.ge/ka/
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Table 1: Compilation of the similarities of Association Agreements that include a) mutually
recognised quality schemes; b) provisions for IP rights; and c) e-commerce clauses

Association Mutually From Provisions Provisions Marketing Business
Agreements recognised the concerning  concerning and sellers of
negotiations quality wine IP rights e-commerce labelling Cross-

schemes sector provisions border
nature

Annex V — Section Art. 32 Art. 104
Appendix Il gbAn. Title V. Art.
Annex VI — An,nex 168 — Art.
Appendix | — 170
Appendix IV Vi
Annex
VI
Georgia Sub-section Art. 170  Chapter 9, Chapter 6, Art. 49 Art. 90
( 3, Art. 169 - Section I, Section |,
Art. 179 Art. 150 — Art. 76
Annex XVII-A Art. 153 Section 6
Section 3, Art. 127 —
Annex XVIl-8 Art. 190 — Art. 133
Annex XVII- Art. 202

D, Part B

Source: own elaboration based on the association agreement texts

Hereafter we present our own observations after checking the legal dispositions contained in the two
association agreements and interviewing the respective IP authorities.

3.1 The Chilean e-commerce legal dispositions

In the Chilean case, the signed association agreement contains a single legal disposition on e-
commerce. Art. 104 promotes the development of a regulatory framework for electronic commerce
between both parties, especially for gaining mutual market access. However, according to the Chilean
National Institute of Industrial Property (INAPI), since the association agreement entered into force,
there has been little or no progress in extending the regulatory framework into e-commerce platforms
between both contracting parties. When the agreement was ratified, e-commerce was not as
developed as it is today (INAPI, personal communication, May 23, 2022). Currently, the association
agreement is in a renovation phase. According to INAPI, this modernisation will include future
improvements for the e-commerce chapter (SUBREI, 2022). So far, INAPI does not monitor the
protection of IP rights of Chilean quality schemes in the EU market on traditional sales channels
(INAPI, personal communication, May 23, 2022). On the IP rights provisions, the clauses agreed
between Chile and the EU are mainly based on international IP rights conventions (European
Commission, 2022). Another key point is that Chilean IP rights authorities do not monitor the sales of
Chilean agri-food quality schemes in other foreign markets.

3.2 The Georgian e-commerce framework

For Georgia, e-commerce provisions are a bit more comprehensive. Chapter 6, Section I, Art. 76 of
the association agreement with the EU sets the foundation for establishing the basis for cooperation
on e-commerce. Section 6 of the agreement include clauses dedicated to widen relevant regulatory
aspects for enabling e-commerce such as cross-border e-commerce services, the liability of

9
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intermediary service providers, consumers’ protection in an e-commerce environment, business
sellers of cross-border nature, and no monitoring obligations (European Commission, 2022).

Georgia had a case where a cheese protected by geographical indication was claimed to be
counterfeited in Estonia4.

& O A 96

Patents Designs Trademarks Copyright Geographical Indicati... Varieties and Breeds
Unlawful Use of Geographical Indication
“Sulguni” was Prevented on the Estonian Market T80 B~ e Beknark

It has become known to the National Intellectual Property Centre of Georglaseptember 08, 2021
Sakpatenti, with the assistance of the Embassy of Georgia to the Republic of Estonia, that a fact of
unlawful use of the Georgian protected geographical indication of cheese “Sulguni” took place on the
territory of Estonia. After implementation of relevant measures, the infringing goods marked with the
appellation “Suluguni” was removed from the network of supermarkets “SELVER".

To respond to the infringement, on July 30, 2021, Sakpatenti appealed in writing to the Directorate-
General for Agriculture and Rural Development (DG AGRI) of the European Commission. Upon the request
of the Commission, the competent authorities of Estonia investigated the case, as a result of which, in
order to prevent the unauthorized use and distribution of the Georgian geographical indication in Estonia,
necessary measures were carried out and the infringing goods were removed.

The Georgian appellations of origin and geographical indications are protected on the territory of the
European Union on the basis of the Association Agreement between the European Union and Georgia,
within which the Parties mutually recognize and protect geographical indications, and in case of infringing
rights, they take relevant administrative measures.

Sakpatenti is actively engaged in protection of Georgian appellations of origin and geographical
indications outside the borders of Georgia, to prevent the facts of infringement of rights on Georgian
appellations of origin and geographical indications and of damaging their reputation.

SAKPATENTI, the intellectual property center of Georgia, reacted to it immediately and based on the
Art. 175 of the association agreement, both EU and Georgian IP authorities cooperated and solved
the case. According to SAKPATENTI, it was possible to act on the case because there was financial
support from the EU’s TWINNING Project’®, which aimed to establish an efficient protection and
control system of geographical indications in Georgia. However, for future cases, SAKPATENTI
officers stated: “As a small country, our government does not possess the budget to monitor major
markets such as the EU, Russian Federation, or China. We do believe the private sector, private
companies should also play a role in fighting against counterfeiters”, (SAKPATENTI, personal
communication, June 20, 2022).

Given the trade relations between the EU and Georgia, according to SAKPATENTI, since 2017-2018
the Georgian government is working on the law’s draft on e-commerce. Corresponding changes to the
Law on Copyright and Related Rights are ongoing within the “EU Georgia Intellectual Property Project
(EUGIPP)"16 (SAKPATENTI, personal communication, May 13, 2022). It is expected that this
legislation will be concluded and will enter into force in 2022-2023. This new legislation should
strengthen e-commerce relations with the EU and some procedures for exercising e-commerce and
monitoring IP rights are going to be harmonized with EU member states’ IP authorities
(SAKPATENTI, personal communication, June 20, 2022).

Furthermore, in the frame of cooperation with the TWINNING project, SAKPATENTI is being trained
by ICQRF from the Italian Ministry of Agricultural, Food and Forestry Policies to create memorandum
of understandings to be signed with e-commerce giants, such as Amazon, e-bay, etc. to address
infringements on e-commerce in the same way lItaly is implementing its own mechanisms.

Despite the existence of an e-commerce legal framework in the association agreements, so far,
neither of these countries sell wine via e-commerce directly within the EU market, therefore no

14 https://www.sakpatenti.gov.ge/en/news_and_events/380/
15 http://twinning.sakpatenti.org.ge/en/page/2/
16 https://internationalipcooperation.eu/en/eugipp/about-eugipp

10



October 2022 ARC2020 — CAP Strategic Plans

mechanisms for monitoring IP rights in e-commerce have been implemented. Notwithstanding, wine
protected under quality schemes from Chile and Georgia are being sold in the EU market through
different sales channels.

To understand these two case-studies which bring more practical perspectives on the role of
association agreements and CAP, we need to draw on other regulation specifically developed for
digital markets like the EU Directive No. 2000/31. Indeed, this directive was the regulatory backbone
for governing e-commerce activities on the EU single market and become relevant also for the
association agreements with Chile started in 2003 and with Georgia in 2016. Another element to bear
in mind is that when this directive was published, internet and e-commerce were at the early stages of
their current expansion. Indeed, given the rapid evolution of digital markets, since 2020, the
Commission has released a proposal for a Digital Services Act (DSA).

As we have seen here, the level of protection of IP rights depends on a mix of regulatory provisions
and authorities. The next section briefly discusses how the new DSA initiative can further support the
development of e-commerce in the context of CAP reform post-2022 and association agreements with
non-EU countries.

4. Can the EU Digital Services Act complement CAP
reform and association agreements to protect quality
schemes in e-commerce?

Together with the Digital Markets Act (DMA), the Digital Services Act (DSA) was introduced in 2020 to
shape Europe’s digital future. One of the new DSA’s objectives is to complement the 2000 e-
Commerce Directive, and the next major intention is to regulate online intermediaries, online services,
and e-commerce platforms (regardless of their size) (CME, 2022).

Currently, every Member State manages different e-commerce rules. This regulation aims to reduce
legal fragmentation in the EU. This would provide SMEs with a macro legal framework to allow them
to grow their sales in the e-commerce environment uniformly. This improvement is significant for
producer groups that deal with agri-food quality schemes digitally in the single market. For third
countries’ producer groups in the SMEs category, such standardisation could incentivise
intercontinental trade, especially those belonging to the global south as contracting parties of
association agreements. As learned from the previous section, IP rights monitoring mechanisms are
fragmented across Member States. Therefore, this sector of agri-food trade needs to look at the EU-
wide due diligence obligations agreed in the DSA and their potential for ensuring more harmonised
coordination mechanisms to protect quality schemes’ IP rights on a digital level for EU and foreign
SMEs.

Second, the DSA reinforces the need to establish regulatory dispositions not only to detect, but also
to deal with the situations of counterfeited goods traded on e-platforms. This area of jurisdictional
procedure and due diligence is vital for an effective enforcement of IP rights, besides their monitoring
and detection.

Another area of overlaps between DSA and the protection of quality schemes occurs at the level of
regulating large e-commerce platforms across the EU, especially large ones. Moreover, the intention
of the DSA is to enforce controls that are more homogeneous and apply standard measures across
the Member States. This could help also to harmonise ex officio measures and administrative
procedures.

11
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Furthermore, this new legislation for a single market for digital services has been conceived in a way
it complements other legislative acts of the EU, including consumer protection directives such as EU
Directive No 2019/161. Let us not forget that one of the most important objectives of agri-food quality
schemes is to gain credibility among consumers and communicate the territorial quality of agri-food
products. The e-commerce sales channel is an automatic tool to communicate not just the quality
scheme status, but also the products’ attributes.

In relation to commercialisation practices and possibilities, the new DSA foresees a mechanism for
solving disputes at the B2B digital level. For this, the EU Member States agreed that for the
enforcement of the DSA, it is important to improve cross-border cooperation. This might benefit B2B
intercontinental relations too. Generally, all the aspects contained in the new DSA are relevant for
association agreements signed between the EU and third countries.

5. Conclusions & recommendations

Among our major findings, this article highlighted that the protection of IP rights for agri-food quality
schemes might be compromised by the lack of a harmonised EU-wide system for monitoring and
enforcing IP rights in different online sales channels across the 27 Member States, including e-
commerce platforms.

Overall, the development of IP rights enforcement systems is emerging at different speeds across the
EU Member States, thus affecting the level of protection for both EU and non-EU producers. For
instance, Italy is at the forefront to protect IP rights on their own products in e-commerce platforms,
considering its high number of registered quality schemes in the EU, but it is unclear how Italy and
other EU Member States protect non-EU quality schemes in the single market.

Therefore, even if the CAP reform post-2022 has made some progress in introducing legal provisions
that extend the quality schemes’ protection in e-commerce platforms, in our analysis, these provisions
need to be accompanied by EU-wide coherent mechanisms to monitor and enforce the IP rights of
international products in digital contexts In this, the EU can learn from how Italy deals with its own
quality scheme products.

As the CAP’s CMO reform post-2022 does not address these enforcing issues at EU wide scale, the
Member States and other partner countries could still act at the level of bilateral agreements, thus
revising their association agreements towards incorporating a specific chapter on the protection of IP
rights in the digital economy. Chile and Georgia show that besides the CAP and other EU laws,
association agreements can also include legal provisions for enabling the protection of IP rights in e-
commerce platforms; however, their negotiations need to be up to date with the fast-speeding
developments of digital trade and new legal frameworks that address the establishment of proper IP
monitoring mechanisms.

In any case, rules are not enough for enforcing protection. This was particularly evident in the
Georgian case where provisions exist, but the resources and mechanisms for monitoring and
safeguarding IP rights of agri-food quality schemes were poorly defined or lacking. It is important
therefore that when reviewing the Chilean, Georgian, or any other association agreements, these
contain legal dispositions of the three interlinked topics: a) Geographical Indications and more broadly
quality schemes, b) IP rights, and c) e-commerce provisions. These provisions could be strengthened
by the establishment of minimum standards for the monitoring of IP rights in different sales channels,
including e-commerce. Accordingly, the EU could revise and update association agreements already
in force. Moreover, the EU could develop a new authority that exercises the governance of e-
commerce of agricultural goods in general. A central authority can ease the process of dealing with
the different IP authorities and the ongoing IP rights mechanisms in every Member State. For
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instance, either the GIView?!” platform or the new EU quality schemes B2B platform®® could be
relaunched, renewed, and streamlined to transmit to users the agri-food quality schemes implications
when adopting e-commerce.

Based on these analyses, our recommendation invites future CAP reform to introduce more specific
amendments to align the e-CMO with other EU legislations like the Digital Services Act Package, and
strategies for the protection and enforcement of intellectual property rights in third countries, thus
safeguarding both EU quality schemes in third countries, and conversely, third countries’ IP rights
within the single market, irrespective of their recognition procedure. Moreover, we believe that public
and private e-commerce platforms should also step up their efforts to harmonise rules and procedures
towards a fair and protected market, for EU and non-EU actors.
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